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Congressman Leonard Lance

7" District, New Jersey
23 Royal Road
Suite 101
Flemington, NJ 08822
Phone: 908-788-6900
Fax: 908-788-2869

www.lance.house.gov

October 12, 2011

TO: Captain John McClean
FAX #: 202-685-6077
SUBJECT: . Privacy Authorization Form

Pk_sase see attached.

24 pages are being transmitted, including this cover sheet,
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114 Canron Houss Orrior BUILDING
Wasiuneron, D.C, 20515
Puons: 202-225-5361
Fax: 202-325-8160

LEONARD LANCE
SEVENTH DISTRICT, NEW JERrSGKY

CoMMITEE:

FINANCIAL SERVICES 425 NORTH AVENIE. Bast
. . WESTFIRLD, N.I. 07050
PINANGIAL INTAUTIONS a f T it
AN ConsImap Crosrr mngress ot the Hnited Sdiates ;
; - - : %3 Rovat Roan, Suite 101
Domictic MONETARY PoLicy Honse of Representatifes Fuissncron, N.J. 08622
ANR TiCHNOLOGY PuIoNE: B08-TEE-6900

Fax: BU8-788-LHEY

October 12, 2011

Captain John McClean

Department of the Navy

B-324 Raybum House Office Building
U.S. House of Representatives
Washington, DC 20515

Captain McClean,

Congressman Lance was recently contacted by a constituent._ regarding his
desire to obtain back pay for time he served as a DoD Police Officer at Lakehurst Naval Air Station.

Mr. has previously contacted our office regarding this issue and a case was filed and closed
unfavorably.

| have enclosed a copy of Mr. Sl orivacy authorization form, supporting documents and
additional documents he has recently provided for your review. | would appreciate any information
your office may provide regarding this matter.

Thank you for your assistance. Best wishes.

Sincerel

- 7 "Constituent Services Representative ™~~~ "7 7T T

Enclosures

ce: Mr. [N
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J.rSEY CITY OFFICE

35 Journal Square Suite 806

Jersey City, NJ 07036
Phone: 201-222-2828
Fax: 201-222-0188

WEeST NEw YORK OFFICE
5300 Palisade Ave. Suile A
West New York, NJ 07093
Phone: 201-558-0800
Fax; 201-617-2809
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SSMAN LEONARD LANCE

WASHINGTON, DC OFFICE
1024 Longworth
Washington, D.C. 20515
Fhone; 202-226-7919
Fax; 202-226-0792

CARTERET OFFICE

100 Cooke Ave, 2 ficor
Carlerel, NJ 07008
Phone; 732-969-3160
Fax: 732-969-9167

Ne. 5338 P 3

BAYONNE OFFICE
Bayonne City Hall

630 Avenue C Room 9
Phone: 201-823-2900
Fax: 201-858-7139

PERTH AMBOY OFFICE
Perth Amboy City Hall
260 High Street 1% floor
Phone: 732-442-0610
Fax: 732-442-0671

Dear Congressman Sires:

~ In accordance with the Right vo Privacy Act of 1974, I understand that my written consent is required before a
government agency can release information about 1mie (0 you or your designated staff-member. By completing
and signing this document, I hercby pernyit-you or your siaff to investigate the situation described below as I have
requested,
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DEPARTMENT OF THE NAVY
OFFICE OF CIVILIAN HUMAN RESOURACES
614 SICARD STREEY SE SUITE 100
WASHINGTON NAVY YARD. D.C. 20a74-5072

The Honorable Leonard Lance MAY 18 201

Member, United States House
of Representatives

23 Royal Road, Suite 101

Flemington, NJ 08822

Dear Congressman Lance:

Thank you for your letter of May 4, 2011, to the Department of the Navy (DON), Office
of Legislative Affairs on behalf of your constituent, Mr. [EIEENNGEE . DISEN;; o
former Police Officer, GS-0083-06, at the Naval Support Activity (NSA), Lakehurst, New
Jersey. He requests assistance to determine if he is entitled to back pay as part of the resolution
of the unfair labor practice (ULP) charges filed by the National Association of Government
Employees Local R2-84 in 2004, and again in 2008.

The ULP was ongoing at the time of Mr. S ctircment in Augnst 2009, but was
resolved in 2010. Under the unique collective bargaining agrecment (CBA) at NSA Lakehurst,
prior to January 2005 police officers were paid for 8% hours per day. This included time for
weapons issue and turn-in as well as shift instructions and inspections. There was no formal
designated lunch break, but covered employees were permitted to eat sometime during the paid
&Y2-hour-shift, upon approval by the shift supervisor. This was covered in Section 1, Article 34
of the CBA. The CBA separately provided, in Section 2, Article 34 that the basic workweek
consisted of 5 consecutive workdays of 8% hours and that any time over 8 hours was
compensated as overtime. In 2004 activity managcment revoked these provisions 2s violating
Federal labor law. The union responded with two ULPs in 2004 and a grievance in 2008. In
cach case, the Federal Labor Relations Authority sustained the management position and, as a
result, there was no backpay entitiement for any of the police officers involved

The enclosure provides a timeline of actions and current status of the ULP/grievance
regarding overtime pay.

: I hope this information is helpful in responding to Mr.EBIEEM Further correspondence
on this case should be addressed to me, ATTN: Code 016/pf/550.

Sincerely.

irecior, Assessment an
Workforce Inquiries Division

Enclosure (1)
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November 2004

January 2005

February 2005

April 2005

May 2005
December 2005

February 2008

February 2010

May 2010

CONGRESSMAN LEONARD LANCE No. 5338 P 7

Chronology of Eve-nts

NSA Lakehurst informs NAGE Local R2-84 that it will no longer
honor Sections 1 and 2 of Article 34 as the language excessively
interferes with management’s right to assign work.

After discussions with the union failed to produce a settlement,
management implemented its decision to no longer honor the noted
contract provisions,

The union filed two unfair labor practice charges with the Federal
Labor Relations Authority (FLRA).

FLRA Boston dismisses both union charges, determining that the
provisions at issue did, in fact, interfere W1th management’s right to
a;mgn work.

The union appeals the Boston Regional Office decision to OffiCc of
General Council (OGC) for FLRA.

OGC finds no basis to reverse ¢ :mand the Boston Regional Office
decision, and the union does not pursue the matter further until 2008.

After a change in local leadership, the union files a gricvance
alleging that management is violating Article 34 Sections 1 and 2; by
not paying ¥ hour of overtime each day. The grievance is denied
through the steps of the grievance procedure, based in part on the
fact that the noted provisions had been declared unenforceable by
the FLRA over 2 years prior. Nonetheless, the union invokes
arbitration.

The arbitrator, despite being made aware of the carlier actions by the
FLRA, finds that management has been violating Article 24 Sections
1 and 2 since January 2005 and awards back pay.

DON files un exception Lo the award agserting the arbitrator did not

July 2010

—havejurisdiction-as-the-imitterhad-alicady:-been-addiessed-and—

resolved by the FLRA in 2005.

The FLRA sustained DON’s asseriions and sets aside the award
invalidating any back pay entitlement. The union does not
challenge the ruling in the courts.

Enclosure (1)
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FEDERAL MEDIATION AND CONCILIATION SERVICES

T — e e

In The Munrer of the Arbiu'atioﬁ Between:
NATIONAL ASSOCIATION OF GOVERNMENT EMPLOYEES

LOCAL R2-84,
“Union”
~AND- |
UNITED STATES NAVY, NAVAIR ENGINEERING CENTER,
LAKEHURST, NEW JERSEY '
“Agency” or “Activity”
Grievance: C‘iﬁ.ﬁan Police; “Standby” pay
FMCS#  ggps) 5-03052-1
AWARD AND OPINION

ot axvieeror

APPEARANCES

8nnna MarelsK
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T RAVAIR ¥y guieering Lakehurst — NAGE Local R7-84 Contract Grievance: Civilian Police: Standby pay

FMCS # 080514020521

INIRODUCTION

= underlying dispute arose from g diﬂ‘drce of opinion between the parties when the
“Activity' decided to implement ceriain changes in “the manner of assighing work™ to its‘_
Civillan Polics (Union) force. After informing the Union of its intentions, the following
eocurved (parapbrased where appropriate; from the Parties’ Joint Stipulations):
Novemaber 2064: Prior to this, the Activity paid its civilian Police Officers for ag ¢ight and one-
half (&%) hour shift, which included one-half hour of overfime {premivm) pay. Also, these
Officers had bee permtied to eat “on (the) clock™, without a designated lunch break

During November 2004, after a period of years payiné as above, the Activity advised the ,
Uniow: in weiting, that “Sections 1 and 2 of Article 34 [of their “C.B.A.”] violated management’s

Tighit to assign work under section 7116(a) of the Federal Labor Relations Statute” (the Statute).

Eebruary 2005 The Uniog filed unfair jabor practice (ULP) charges (BN-CA-0 -0178 and BN-

CA-G5-01 79) alleging that two Management officials had repudiated Sections 1 and 2 of Aru_';;

34 of the CBA snd violated the applicable Office of Persomnel Management {OPM) pay |

egulations when it tooic the actions poted in Stipulation #7 ghove. :

April ;995: *he Boston Regions] Office of the Federal Labor Relations .Authority (FLRA)

Sismissed ULP charges BN-CA-05.0173 and BN-CA-05-0179, determining that Aticie 34,

Secﬁops 1 29d 2 sxcessively interfered Wwith management’s right 1o assign work under 7116(a) of

the Statute agg were, thus, unenforceabie, ' '

May 2808 The Union appealed the decision of th,e_-Boston-Regional-QﬁWiﬂ'wse'S’m
T LTS ARG BR-CA05-0179 to the Office of Genera] Counsel (OGC), FLRA.

Begember 200s- The OGC denied the Union’s appeal finding no basis to reverse of remand ithe

decision of the Boston Regional Office in caseg BN.-CA 05.0178 and BN-CA-05-0179, .

Hebruary 1. 2008 A grievance was filed “labeled Step 37 (Join; Exhibi: 3). The grievance

alleged that Sections 1 ang 2 of Articie 34 concerning overtime and unpaid on-call duty had been

2 .
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NAVAR Bugineering {akehurst NAGE Local H2-34 Contract Grievance: Civilian Police; Standby pay
PRITS & 08053 5-03052-1 :

compietoly ignored. Certain issusg Tegarding Sections 7, 8 and 9 were, uitimately, addressed
Separately (and thus, not reflected herein).

The grievance wes processed through all sieps of the Collective Bargaining Agreement (hemein
“Agreement” or “C.B.A.”; Joint Bxhibit #2) and was appealed to arbitration, Neither party
raised proceduraj issues i that regard.

Ogtober 21, 2008: This Arbitrator was appointed fo hear the matter in dispute, but latér, afier
series of conference calls, the Parties decided that o evidentiary hearing was necessary. In hiew
*hereof, both sidss agreed that 2 joint submission of facts, including a muimally acknowledgeqd |
stetement of the issue, wonld be filed (The “Joint Stipulations™) o the umdersigned neutra)
Arbifrator. Bach side had been afforded full opportunity of a hearing 1o présent written exhibits,

‘&M@ﬁ; The Parties initially elected this date to close by submission of these
“Stipuiations”, Briefs and cited prior Awards. The record closed og Marck 4, 2609 upon
eceipt of fhose inaterials, é.ﬂer some dispite between the Parties abour ﬁlﬁg Procedures,
Thereafier, ag eniargement of the time o file the Award/Opinion was granted, since z
“Cladification™ of facf:s Was needed. The record Wwas re-opened until that occurred: i.e., was filed.

DMav 27, 2009: The “Clarifications” were served, and are includeq (reprinted) hereunder.

Association of Government Employses, Local R2-84 (Union), are entitled 4o “standby” pey or,
&€, “In an on-cslf status (1., unpaid) during their one-half hour ‘umpaid’ lunch period”?

BACKGROUND, FACTS ang PARTY POSITIONS

5303?* &3 noted above (at Introduction), the Tollowing numbered paregraphs, “as found
T joint stpwlation dated February 27, 2009”", represent the Parties’ additional, agreed upon facis:

“1. Navy civilian police officers assigned to the Naval Air Engineering Station,
_Lﬂce‘h.}!r%t, NF (the Activity) nre represented by Local R2-84 of the Nationa}
Association of Government Employees. The bargaining wnit consists of 27
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NaAVAR Engingering Lakeburst - NAGR Locsl R2-84 Contract Grievarce: Civiljan Police; Standny pay
FMCS # 5865 15-.030352-1 .

SWployees, including 22 Police officers and five (5) dispatehers.  (Joint
Sipulation Ry
© & The position description for Police Officer, GS-083-06, effective 2/} 5/2001,
Position g LN07349000, ig ap Bocurate description of the duties and
Tesponsibilities of the represented police officers,  [Joi t it 17 (Joiat
Stipulation #2) :

5. The collective bargaining ngreement (CBA) between the Activity and the
{mion expired in November 1998, The terms and conditions of the CBA have pot
been extended jn writing, but have beeg continued at the muryal agreement of the

parties. (Joigt Exhibit 2] (Joint Stipulation #3)

4. ‘Atticle 34 of the CBA sets forth terms and conditions of employment, which
&re unique 1o the police st the Activity, (Joint Stipulatiog #4)

Hloint Stipulation Numbers 7.1 gre ciuded sbove in the Introduction. by date ]

12, A.iﬁcie 34 containg ne police-specific langnage addressing stand-by or Oﬂ".caﬁ
BAne. {Toiar Stipulation #12) '

Stipularion #13)
Hobt Stpalation Namber 14 & Sitted in the Introdnetion; 1 February 2008
(Joint Exhibit 43y) |

i5. A handwritien sddendum 1o the February 2008 Bricvance filing requested
lha:t JUBlAgement cease angd desist from ji violative behavior as remedy. [Joini
Exhibit 47 (Joimt Stipulation %1 5) _
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NAY aTr, Engigeering Lakehurst ~ NAGE Local [2-34 Contract Grievance: Civifian Police; Standby pey
FMCS # 080357 50310524

17, Qn 30 April 2008, the Union filed another gricvance, also_labeled steg 3, ﬁ‘:@s
time to Captain P. Beachy, the base C‘ommangiing Oﬂice::. [Joint Bxhibit 67. This

tepresentative of the union and g management represeniative. Thete is no record
twar 2 Step 3 grievance meeting was ever held or & written step 3 grievance
decision issued. {Joint Stipulation #17)

the Union delivered a demand to arbitrate 1o Captain P. Beachy, Commandmg
Officer of the Naval Alr engincering Center, Lakehurst, NJ. [Joint Exhibijt 7]
(Foint Stipdation #1 &) .

19, The civilign police af the Activity are classified as non-exempt employses
2ad, Werefore, covered by the provisions of the Fgir Labor Standstds Act. {Joint
Stipuiation #1 1))

20. The regulations &pplicablc to the jzsne of staud-by pay can be found at 3
in ] r Lab

C.F. Pay A sation e F Sumdards Act-moere
Specifically, 5 C.ER. 551.431 Time Speni on Standby Duty or in an On-Call
Status. (Joint Stipulation #20)

*_NOTE; [Subsequent “Clarifications” potuted out and thus confiuned that the
piirase, “established practice” (Stipulations 21 — 26) refers to the time period after
November, 20047 +

21. It is Management's estzbii ed practice to require that police officers take an
unpaid ene-haif hogr lunch period. (Yoint Stipulation #21)

22. It is Management's esiablished practice to require that police officers rernain

a wniform and Tetamn custody of ali issued €quipment, meliuding their duty
Weapon, during the unpaid one-half hour funch period.

23, Itie Management’s estabjic actice to require that police officers manjtor
heir radio during the one-kalf hour unpaid Tunch period.

4. It is Management's H Lactice 1o restrict police officers to the navel
base during the wopaid one-half hour lnnch period. )
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WAV AR Enginsering Lakehwrs; — NAGE Local R2.84 Contracs Grievance: Civilian Police; Standby- pay
FMCS & 0a04 VEangaz-1 . .

25, W is Management’s sstablished practice to relieve police officers of the;;
aszigned duty for a 30 mingte Yunch pericd. Police officers may eat lnnch at_aﬂy
of = on-base food/eating establishments or oflierwise use the time in any weay, at
fhwir discretion, while Temaining within the confines of the naval base.

26, It is Management's established practics fo assign police officers 10 one of
thres Jaily shifts, Those shifts run from 6:30 am to 3:00 p; 2:30 pm e 11:00
P snd 10:30 pm to 7:00 aqu, :

%7. There are two eating establishments op the Ac_ﬁvity: the AII‘AmaiceE Grill,
open fromw 6:00 am to 2;00 pm Monday through Fridey and the Cyber Ca#¥, open
from §:30 am o 1:00 pm, also Monday fiwough Priday.

28, Other services available on bass incfude the Lakehurst NaVa]'Federal Credit
Union, open from 8:30 am to 3:3p pm, Monday through Friday; the Post

30. Poiice at the Activily are entftled 1o “ppropriate compensation for any duty
Ume resuiting from recall during the unpaid lunch period, jn accordance with
applicable regulations goveining preminm pay.”

[Foint Stpulation; Arbimators Exthibit #1, emphasis added]

Clarification was sought by the Arbitrator over the meaning aad intention of certain
language contamed in the Yoint Stipulations.

Miay 27, 2669: The Partics had Jointly crafied and thereafter emailed:

“Sent: Wednesday, May 27, 2009 5:53 P
Subjeci; ARBITRATOR REQUEBSTED CLARIFICATIONS

A In an effort to clarify the fact-based implications associated with Stipulatiop 5,

the parties offer And agree-on-the-following:

~--Ftior tv November 2004, there was no Sepawate, designated lunch break of any

Specific duration for police officers. Meals were taken somefime during the paid

8 12 work shif gt & timie determineg appropriate by the officer and the shift
. Supervisor ‘ ‘
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. Iv a0 effort to clarify the fact-baged implications associated with Stipulations 7
and 23, the pariies offer and agree on the Hllowing- ' :

—FPost November 2004 zn unpaid ome-half hiour hinch break was provided to
police officers. The manner of epplication differed by shift assignment as
Tollews:

Firsi =hift; A specific time-designated “Luunch” window of 120 minutes is built
o the scheduling grid from 11:00 AM to 1:00 PM. Bach first shift officer is
assigned a specific designated 30-minute tunch break within said window, e.g.,
172006 11:30: 1130 to 12:00, etc.

Yecond/third shifi: No desigmated “Taxach” window is built info the scheduling
gnd. Officers are NOT assigned a specific designated 30-mimste Tunch break, but
must rake their Tumch break gzs opportunity and the shift supervisor permis.

Other requested info-

—Base_. rdn = 3700 acres :
~Mimnum 4 bargaining unit police officers assigned fo each shift

In, SREsmAary of the %: it argues two provisions of the C.B.A. allow i to
gr1eve this matter; that Article iZ, Section 12 [CBA] requires that “employees be compensated ix
accordance with & CFR §§550 and 351", Alyo, that Article 13, Section 2.c, permits a grievance

vontends that management’s failure to compensste Police for their meal periods violates the
FLSA 4nd epplicable regulations, thereby breaching TB.A., Article 12 and thus giviag rise 1o a
shievance under Article 13, _
' In furtheranee of ﬂ:g_abnye,—it-péints—tvﬁe—l?eua'al government’s administration of
' | standby pay, woder the FLSA, being addzessed at 5 CFR, §551.431 (a)(1); stating:
“(a¥1) An siployee is on duty, and tme Spent on standby duty is hours of

work if, for work-relateq reasous, the employee is restricted by official order to
& desigmated Post of duty amnd 4 assigued to be in a state of rezdimess to
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Perfons work with Hmitations on the employee's setivities so substantial that

the 2uployee capnot use (he time effectively for his or her own BUrposes, A

¥inding that an eraployes's activities are substantially limited may not be based on

e fact that sn employee is subject to restrictions necessary to ensure that fhe
empiGyes will be able to perform his or her duties and responsibilitics, sach ag
Tesinictions on alcohol consumption or pse of certain medications,”

o [Union Brief; beld, added for emphasis}

The {Eﬁion contends that Police Officers s¢rve on the nava] bage twenty fonr hours a day,

Seven days a week, “on gpe of three shifis thet include evenings and weekends”. Further, that

PUEposes”™.  This means, for the Puzposes of this ergument, that they should centinue receiving
Premium pay, Ermphatically, argues the Unioy, “the working condition that led to such pay in
the first mstance, has pever changed noy beeg altered.” ‘ _

Additiong] Indications offered by the Uniop fo support the need for such bay are that
Agency Tanagers reguire Police Officers 1o stay in their uniforms, retain their equipment and
Monitor their radigs during their meg; Pperiods. Officers are also required to respond to any calls
@ey might receive Yver their radiog, fJoint Exhib;t 3, &t 3.g, “The officer is subject to recal] 1o
duty by madagement in the event of any emergency or other emergent Circumstance(s)

are on standby duty, requiring premium pay.

Iespits the agency’s VieW to the contrary, the Uninnnlaims.it-is?mt—eufﬁcimﬁhat?ohee
Bred@llowad 1o eat ar on-base establishments or, relieved of thejr assigried duties (while eating),
It argues insiead tat Polioe officers caunot purchase food on the base during most of their meal
penods, citing the A7) American Grili and Cyber Cafe, open only during 40 hours of the week,
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NAVATR Eaginesring Lakehurst - NAGE Local R2-84 Contraci Grievance; Civilian Folice; Sizndby pay
FMIS # G30515-03052.1 '

o attend 1o their own affairs during their mea] periods, argues the Unjon,

- Thws. e Unien comtends that Management has imposed linitations on jte Officers which
99 1ot allow them effective use of their mea] periods, i e, for their own purposes. They contend
that sinece the Polce are Testricted 1o ¢their duty station [Lakelnurst Navaj Base] during the mea}
Pemiod thev are thug denied sufficient freedom of movement to attend to their own business, The
Limited faclities op {he naval base do not allow the police officers to attend o thejr affairs whiis
Testricted to thejy dwiy station. Thess facts, arpues the Union, justify a finding that Activity
Police Utficers are entitled fo payment for their meg] periods fiom No‘&mber 2004 t¢ the

present. [See A GF, Loca] 22, Supra.]

4} Ordering the Ageney to pay the police gvertime_for ﬁlhrte-meaj—periods“in"ac'cordance with
- tHEFLSA, and the applicable laws ang regulations.
Ry Awarding the Uniion, aftorney’s fses and costs under the Back Pay Act in the amocunt of
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Fox the above reasons, argues the Union, this grievance should be decided in the Union’s
favor, graniing all relief Tequested, including the attormey’s fees and costs, “The Union requasts =
decision granting the full refief tequested within 30 days.”

IR sumimary of rhe Emslover's position: It argues that the Stipulations acknowledge
“..tbat uniil November 2004 the Aciivity paid its police officers for ant eight znd one-half hoor
sinft, per day, which included one-half hour of overtime pay.” Further, that there was no,
'designated funch break’ and Officers were permitted to consume a meal, “on the clogk”.

Bmployer argues that in November 2004, management notified the Union z2nd the police
ofboers that, “it had decided to chiminate the daily, paid one-half hour of overtime™, built into the
police officer’s daily schedule per Sections | and 2 of Article 34 of the collective bargaining
agreeraent, Management alsé contends it had notified the Uniog that the daily work schedule
would remain at eight and ome-half hours but,-“that a haif hour of same would now be set eside

- for an unpaid Junch period”. (Employer Brief and, Joiut Stipulation # 7

The Activity maintaing that, “the basis for these changes was management’s contention
thar the contractual requirements mandating ‘the daily, paid one-half hour of overiime’, ag set
forth in the Parties colleotive Bargaining Agroement [“C.B.A.”; Sections 1 and 2 of Articie 34)
divectly jnterfered with fmanagement’s right to assign work”, The Activity still relies mpon the
authority granteg o it uud:r tee F.L.B, Statute Section 71 16(a),
| In essence therefore, the Agency asserts that nejther ‘stand-by” nor ‘on-call® status is
appropriate 107 this Y% hour time period. Jt Ppoints to arbitral authority presented to demonsn'at:
that other Federa] activities/Agencies treat their work force in similar fashion, i.e ouly paying
premitm rates when and if &0 employee is called vpon to perforiz an actual function of their
duties,

rights’ were being mterfemj_witb_hy,fthe—priorpmcﬁce‘o‘f?a_ﬁn?for the ¥ hour of overtime.
Further, the Agency points to 5 CFR-551.431 (@) (1) and (2), cspecially the third eriteria,
Whereiu it maintaing that its Officers fail to qualify for “standby status™ since it demiies they “arg
Bubjeet to limitations so substantial” as 20 be unable to effectively use the lunch break for their

YWD Purposes. While it acknowledges that it's Officers, “certainly meet the first two criteria™; it

10
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POINES ko the fird in Support of facts it méintains 4o not “subject these Officers to limitstions so
substantial as to be unable to effectively use the Tunch break for their own butposes” [ use of, .
‘on-~basa cating establishmenys* ) ‘eat g Iunch...brought from home’; “use the time as they see fit
as long as they are ready to respond to 4 call’ ; “visit the federal gredit union, if they are -
members’, . if they aye eligible...use the Bage Military Exchange®

It arpuies that 5CFR 551.431 (3) (2) supports iis view that, *.__substaniially limiting

facility for Iunch hu they were free 1o have lunch auywhere withig the bounds of the Arsengl’s
facility. Poliog officers were Tequired to cal] into headquarters g inform the Supervisor of their

plaintiffs 2gued that ihe ek periods were not reaily “free time” since they were Subjest to
recall in the event of 1 emergency and thar they were thus entjtled to ¥ hour addirionaj
Sompengation for each work shift. The Coygt found that restrictions to the Arsena] during the

Slatrs sinee they sre not “off-duey”, a5 that criteria demands, Ji points fo several arbitra

this time: 4 faer ot in dispute by the Union here,

11 oo
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In its Supymation of argument, the Agency'argues that, “the police officers in the instant
case are ot ina staﬁudby Status whea they take their Innch break and, accordingly, overtisne
Preminm pay is not dpe. Neither are they in an on calt status, but even if they were premivg pay
s prechuded by the faw for Sormeone in an on cal} statys, Finally, the fact that the only remedy
specificuily soughi throughout this grievence wes that fnanagement cease and desist from

Violating two contract provisions, tound vnenforceable by the FLRA prior to the submission of

36CH05 12, Standby time je deffned in 5 CFR 550 and 557 Employees shall be
Compensated i accordance with these regulations when Tequired to perform

Arf:icie 1%, Section 2 of the collective bargaining agrecraent (CBA) between the
U.p: 95 and the Agency states that employess shal] be compensated in accordance
¥tk 5 CFR §§550 and 551. Article 13, Section 2.c of the CRA allows the Uniogn
o grieve apy violation of laws, rmles or Tegulationg affecting conditions of
employigent:

The Fair Labor Standards gt ®LSA), 22 UscC §201, ef seq., governs

Comprensation of federal cmployees. Federal admlmwon,of—smabywp&y—und@
} the—EL&én‘s~a&dz~asfs‘e‘cra‘i‘5" UER, §551.431(a)1). This section states:
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employes's activities are substantially limited zaay not be based on the fact that an
amployes 13 subject o Tesirictions necagsary o ensure that the employee wilt be
8ble 10 perform his or her duties and responsibilities, such as restrictions on
alcoho} consumption of use of certain medications.

Article 34 Police Officers

Section 15. Overtime, Generally, the employer agrees o give employees 24
howrs advance notice whey overtime is required unless the employer is prevented

identified by the Tequestor, available for the overtite assignment, willing to work,
and qualified for the work assigmment, The assigmment of overtime will be
2ccotplished as outlined in the SOp covering overtime. The overtime roster will
be rstained in the Listtenant’s office for anyone to review.” '

[Joint Exhibit # 1]

Federal Labor Relations Stapute (the Staturie): Section 7116(a)

hours. That extra ane haif hour of time wag compensated at premium pay [i-1/2].

Bvidence shows that the faots of that practice did not change for a pumber of years.
@deed all indicatops show that the Parties bargained for premium fray to the Police Officers iy
exchange for Wworldng that 34 howr, 1.e,, in effect being on “standby” for the entire shift.

In axchange for thar Premiun: pay, the limitations Placed upon this uniformed Police

=ntitded o “Premium pay”. The distinctions between the facts here and those of the cited cases
- Provided and examined, are substantial and apparent. Even the ‘Arsenal’ case discussed by the
ACtivity here did yot contain the same identice factug] eircurnstances found in this case, Furthex,
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stipuiated facts in this case does not make for clezr comparison, Withous testimony in thig case,
al the assertion of the Parties here that Ti0ne was needed, the jack of ciear comparative evideace

between the two faotua) 3cenanios cannot make the cage for the Activity here.

Ofﬁcrr_rs Fhen it implemented the change. Due io the Limited nature of op-base facilities — eveq
MOTE 86 DY the regirioted availability of thoge facilities to typical business honrs (daytime B1on-
¥ e Police Ofcers here, were effectivly on duty during fhe fime factors wnder

consideration. What ig EVent more revealing iz that the Acﬁvjty here acknowledges thar access te

2ave kittle or 10 Latizads o SLjoy their ‘meal period” in e Bormal, ordinary sense of such g
COINIOR practice.

Officer’s 8% howr shift
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fact patterns here, certainly conform to the CFR Repulations cited by the Parties jointly and

which call for standby pay under the circumstances found heze...
Burden of Proot:

The Union has it here and did establish by clear evidence that the O.B.A. was violated by
Employers actions. The Uniog pointed to Article 12, Section. 12 of the contract which requires
compiiance by the Brapi oyer-Activity to ensure that bargaining unit members “be compensated
(pursuant to} in accordance with 5 CFR 550 and 551”. By exiension, Article 12 Sect 2,Cofthe
CBA aliows the Union to grieve alleged Management failures to compensate (Police Officers)

for meal periods if the et of doing so violates the Fair Labor Standards Act and other applicable
tegniations,

¥ Thus, e initial burden of proof has been met, especially since the Agency does not
protest the nghi o bring the claim. [i.e.; no procedural / arbitrability questions were raised, hence
this decision does not address any of the prior procadural aspeots rmsed in the Parties’ Joint
Stipulations} Without a procedurai argumert, the Agency thep accepts as its burden to establish
why it believes that the preminm Pay was not due 1o these employees. That burden wss not
clearly enunciated ang iherefore, not met, &*

Standiy Pay Criteria-
As cited above, the Federa] Covemment’s administration of Standby pay must be adhered
fo, consistent with the C.F.R. regulations discusseg above. The analysis above comtemplated thig,

Mensgencmn Rights:

 To use the phrage “Management Rights” in suggesting that the prior practice somehow
interfered with them, begs the simple question.... *how”? Even the “Clarification™ of
“Stpulations™ jointly offered post-presentation sheds nio additiona] light on the level of control
which management eithex lost or begefited from, over the ¥ hour nieal bregk.

15
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o While not eontrolling in an absolute fashion, management’s ;‘inte:fbrence” arguinent aleo
fats w that there was ng evidence presented to show that the Parties’ prior pracﬁ@ in this
Fegard harnpered the mission of thie Ageney in any way, shape or form. While [eft unstated, the
fjpparsni soal for the November 2004 change can only be inferred as a Cost-saving measure.
Such a gori 5y one party to a collective bargaining agreement is not within the domain of 'an

arbiteator and inste sai
AATOr and instead, must be bargained for and only attained as a result of negotiations,

2™ and 3™ shig Of : istines
M Officers. That distinction, along with otherg discussed above, support the Union’s

i6
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TESl; TecTedte or perform personal tasks. Tt 5 therefors conclusive that such Officers are on-duty, en-
Sanon duticg the safirety of their 8 % hour shift, and must be paid accordingly, .

The remedies sought by the Union were clearly emuncisted in most respects, except in one
regard. That one asﬁect had io Go with its claim for “attorney’s foes. While the authority to award
such & claism is reasonably baised, there was an absence of evidence to suggest “why” it should be
awarded under the facts in this case. While thet factor is not totaﬂy dispositive for omitting such .
7ees in this case, there is concem that to award something without appropriate justification would bs
SITOneOns, I the absence of an evidentiary hearing as disclosed above, somo evidesitiary lapses can,
2ad likely wil{ ooeur, The absence of argiment, evidence or proof to support the Union’s position or
claime for attornes*s fees left unspoken a rations! or clear basis to award that remedy.

In addition to the above analysis, it is roteworthy to reinforoe that such compensated time, at

‘e premiitum rate has been the established practice between these Partics for an uu.'spedﬁed period

-of years a5 & result of their collestive bargaining process. The C.B.A. between them requires the
confimiation of same. Any change to that practice must be sttained at the bargaiwing table and
cannot simply be awarded at arbitration by the unilateral request of one side,

My Awerd follows,






